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Arizona Governor Doug Ducey has provided guidance on the enforcement of his
numerous Executive Orders that regulate Arizona businesses and individuals.  Under
the governor’s plan, violators could face criminal penalties, but he has instructed law
first to give offenders a chance to comply with the order before issuing citations.  The
orders show a balance between protecting the public during the health emergency and
protecting the individual liberties of Arizonans. 

As background on the governor’s law enforcement powers during the coronavirus
outbreak, on March 11, 2020, Governor Ducey declared a State of Emergency.  This
declaration gives the governor broad including law enforcement powers.  Under  A.R.S.
§ 26-303(E)(1), which is part of the “Emergency Management” chapter, the governor
has “complete authority over all agencies of the state government and the right to
exercise, within the area designated, all police power vested in the state by the
constitution and the laws of this state in order to effectuate the purposes of his
chapter.” 

Here, to address the State of Emergency, the governor has issued several Executive
Orders with more expected.  As a reminder of the orders that are most likely to affect
your daily life, Executive Order 2020-18 limits activities outside of the house.  Executive
Order 2020-09 prohibits onsite dining at restaurants and closes bars, movie theaters,
and indoor gyms.  (This order originally only applied to counties with confirmed COVID-
19 cases, but now all counties have confirmed cases.) Executive Order, 2020-10,
prohibits “non-essential or elective surgeries” across the state that require “protective
equipment or ventilators.”  The collection of orders contain other mandates, restrictions
and prohibitions.

People or businesses who violate these orders could get in criminal trouble.  A.R.S. §
26-317 provides that a violation of an order, rule, or regulation issued pursuant to the
State of Emergency is a Class 1 misdemeanor.  This crime carries up to six months in
jail and fines that, for a business, go as high as $20,000.  A different statute, A.R.S. §
26-316, specifically authorizes prosecutors and police.

With these restrictions on our freedom, Governor Ducey’s orders include provisions
meant to protect the public from overly-aggressive law enforcement.  Paragraph 4 of
Executive Order 2020-18 instructs law enforcement to first notify a suspected violator of
the requirements and to give them an “opportunity to comply.”  The same order contains
additional limits on police powers.  Paragraph 2(e) says that “No person shall be
required to provide documentation or proof of their activities to justify their activities
under this order.”  These provisions make it unlikely that someone could be arrested for
mistakenly violating an order. 

If law enforcement did seek criminal charges, the most likely method would be to issue
a written citation and told to appear in court.  Most misdemeanor violators do not see
jail time. 



Beyond the “Emergency Management” statutes, there are other ways to enforce the
Executive Orders and the policies behind them.  For example, the Governor has
directed the Department of Health Services to develop certain regulations in connection
with the coronavirus outbreak and the agency may develop other regulations on its
own.  There can be criminal penalties for violating these regulations pursuant to A.R.S.
§ 36-140, which provides that a violation of certain DHS regulations is a Class 3
misdemeanor.  This level of offense could also include jail time and fines, though
incarceration would be rare.  The Governor may work with DHS or other agencies to
create regulations that carry similar penalties.

For certain violations of the orders, there are other criminal statutes that could come
into play and people can get charged with more than one offense.  For example, the
criminal code has a section for “Offenses Against Public Order.”  Criminal nuisance
under A.R.S. § 13-2908 includes conduct that is “unreasonable under the
circumstances” and “recklessly creates or maintains a condition which endangers the
safety or health of others.”  A violation is a Class 3 misdemeanor.  It would be strong
evidence against a defendant that the Governor had issued an Executive Order
prohibiting the activity and that the Order was issued to protect the safety and health of
people in Arizona.

Similarly, it is a “public nuisance,” and a Class 2 misdemeanor, for someone “[t]o be
injurious to health.”  A.R.S. § 13-2917.  A violation of some of the Executive Orders
could be seen as a “public nuisance.”  This statute specifically gives prosecutorial
agencies the ability to enjoin (or seek a court order to stop) this type of activity.

In short, law enforcement has tools to stop the violation of the Executive Orders and
prosecute the violators.  Arizona’s approach is to first try to reason with suspected
violators to get them to change their behavior instead of hauling them off to jail.  The
orders show that the State of Arizona expects cooperation from all parties during this
crisis.

Tweet

Share

https://web.archive.org/web/20230129101845/https://twitter.com/share


Read Bio Craig A. Logsdon
Craig A. Logsdon
clogsdon@swlaw.com

 vCard

https://web.archive.org/web/20230129101845/https://www.swlaw.com/people/craig_logsdon
https://web.archive.org/web/20230129101845/https://www.swlaw.com/people/craig_logsdon
https://web.archive.org/web/20230129101845/https://www.swlaw.com/people/craig_logsdon
https://web.archive.org/web/20230129101845/https://www.swlaw.com/people/craig_logsdon
https://web.archive.org/web/20230129101845/https://www.swlaw.com/people/craig_logsdon
https://web.archive.org/web/20230129101845/mailto:clogsdon@swlaw.com
https://web.archive.org/web/20230129101845/https://www.swlaw.com/people/vcard/craig_logsdon
https://web.archive.org/web/20230129101845/https://www.swlaw.com/people/vcard/craig_logsdon


Read Bio Kristine L. Gallardo
Kristine L. Gallardo
kgallardo@swlaw.com

 vCard

©2023 Snell & Wilmer L.L.P. All rights reserved. The purpose of this publication is to provide readers with information on current
topics of general interest and nothing herein shall be construed to create, offer, or memorialize the existence of an attorney-client
relationship. The content should not be considered legal advice or opinion, because it may not apply to the specific facts of a particular
matter. As guidance in areas is constantly changing and evolving, you should consider checking for updated guidance, or consult with
legal counsel, before making any decisions.
One East Washington Street | Suite 2700 | Phoenix, AZ 85004
The material in this newsletter may not be reproduced, distributed, transmitted, cached or otherwise used, except with the written
permission of Snell & Wilmer.

Media
Social Media
News

https://web.archive.org/web/20230129101845/https://www.swlaw.com/people/kristine_gallardo
https://web.archive.org/web/20230129101845/https://www.swlaw.com/people/kristine_gallardo
https://web.archive.org/web/20230129101845/https://www.swlaw.com/people/kristine_gallardo
https://web.archive.org/web/20230129101845/https://www.swlaw.com/people/kristine_gallardo
https://web.archive.org/web/20230129101845/https://www.swlaw.com/people/kristine_gallardo
https://web.archive.org/web/20230129101845/mailto:kgallardo@swlaw.com
https://web.archive.org/web/20230129101845/https://www.swlaw.com/people/vcard/kristine_gallardo
https://web.archive.org/web/20230129101845/https://www.swlaw.com/people/vcard/kristine_gallardo
https://web.archive.org/web/20230129101845/https://www.swlaw.com/media
https://web.archive.org/web/20230129101845/https://www.swlaw.com/media/social-media
https://web.archive.org/web/20230129101845/https://www.swlaw.com/media/news


Events & Seminars
Publications
Blogs
Podcasts
Client News

Search Publications

Keywords keywords
Author
-- author --

Year
-- year --

Location
-- location --

Service
-- service --

Publication Type
-- publication type --
Search

Media Contact

David McCann

Senior Director of Communications
dmccann@swlaw.com
602.382.6517

Contact Us
Site Map
Legal Disclaimer
EEO Policy
ADR Policy
Privacy Policy
Do Not Sell or Share My Personal Information
Restrict Use of My Sensitive Information
Employee Emergency Link
Caution - Electronic and Telephonic Communications
GHP Machine Readable Files

© 2023 Snell & Wilmer L.L.P. All Rights Reserved.

https://web.archive.org/web/20230129101845/https://www.swlaw.com/media/events-and-seminars
https://web.archive.org/web/20230129101845/https://www.swlaw.com/publications
https://web.archive.org/web/20230129101845/https://www.swlaw.com/media/blogs
https://web.archive.org/web/20230129101845/https://www.swlaw.com/media/podcasts
https://web.archive.org/web/20230129101845/https://www.swlaw.com/client-news
https://web.archive.org/web/20230129101845/mailto:dmccann@swlaw.com
https://web.archive.org/web/20230129101845/https://www.swlaw.com/contact
https://web.archive.org/web/20230129101845/https://www.swlaw.com/site-map
https://web.archive.org/web/20230129101845/https://www.swlaw.com/legal/disclaimer
https://web.archive.org/web/20230129101845/https://www.swlaw.com/legal/eeoc
https://web.archive.org/web/20230129101845/https://www.swlaw.com/legal/adr-policy
https://web.archive.org/web/20230129101845/https://www.swlaw.com/legal/privacy-policy
https://web.archive.org/web/20230129101845/https://www.swlaw.com/legal/do-not-sell-or-share-my-personal-information
https://web.archive.org/web/20230129101845/https://www.swlaw.com/legal/restrict-use-of-my-sensitive-information
https://web.archive.org/web/20230129101845/https://www.swlaw.com/emergency
https://web.archive.org/web/20230129101845/https://www.swlaw.com/legal/electronic-and-telephonic-communications
https://web.archive.org/web/20230129101845/https://bcbsaz.healthsparq.com/healthsparq/public/?utm_source=marketing_cloud&utm_medium=email&utm_campaign=AH_2022-06-28_Employers_MachineReadableFilesEmail%233&utm_term=Link+to+BCBSAZ+Machine-Readable+Files+Search+Homepage+%E2%80%93+Live+7%2f1%2f22&utm_id=321630&sfmc_id=42985195#/one/insurerCode=BCBSAZ_I&brandCode=BCBSAZ


https://web.archive.org/web/20230129101845/http://www.jdsupra.com/profile/snell_wilmer_docs/


JD Supra

Twitter

https://web.archive.org/web/20230129101845/http://www.jdsupra.com/profile/snell_wilmer_docs/
https://web.archive.org/web/20230129101845/http://www.jdsupra.com/profile/snell_wilmer_docs/
https://web.archive.org/web/20230129101845/http://www.jdsupra.com/profile/snell_wilmer_docs/
https://web.archive.org/web/20230129101845/http://www.jdsupra.com/profile/snell_wilmer_docs/
https://web.archive.org/web/20230129101845/http://www.jdsupra.com/profile/snell_wilmer_docs/
https://web.archive.org/web/20230129101845/http://www.jdsupra.com/profile/snell_wilmer_docs/
https://web.archive.org/web/20230129101845/https://twitter.com/SWLawNews
https://web.archive.org/web/20230129101845/https://twitter.com/SWLawNews
https://web.archive.org/web/20230129101845/https://twitter.com/SWLawNews


https://web.archive.org/web/20230129101845/https://www.facebook.com/SWLawNews


Facebook

https://web.archive.org/web/20230129101845/https://www.facebook.com/SWLawNews
https://web.archive.org/web/20230129101845/https://www.facebook.com/SWLawNews
https://web.archive.org/web/20230129101845/https://www.facebook.com/SWLawNews
https://web.archive.org/web/20230129101845/https://www.facebook.com/SWLawNews
https://web.archive.org/web/20230129101845/https://www.facebook.com/SWLawNews
https://web.archive.org/web/20230129101845/https://www.facebook.com/SWLawNews


YouTube

https://web.archive.org/web/20230129101845/https://www.youtube.com/user/SnellWilmer/videos
https://web.archive.org/web/20230129101845/https://www.youtube.com/user/SnellWilmer/videos
https://web.archive.org/web/20230129101845/https://www.youtube.com/user/SnellWilmer/videos


LinkedIn

https://web.archive.org/web/20230129101845/https://www.linkedin.com/company/13234
https://web.archive.org/web/20230129101845/https://www.linkedin.com/company/13234
https://web.archive.org/web/20230129101845/https://www.linkedin.com/company/13234


Instagram

https://web.archive.org/web/20230129101845/https://www.instagram.com/swlawnews
https://web.archive.org/web/20230129101845/https://www.instagram.com/swlawnews
https://web.archive.org/web/20230129101845/https://www.instagram.com/swlawnews


https://web.archive.org/web/20230129101845/https://www.americanbar.org/
https://web.archive.org/web/20230129101845/https://www.americanbar.org/
https://web.archive.org/web/20230129101845/https://www.lexmundi.com/
https://web.archive.org/web/20230129101845/https://www.lexmundi.com/


Snell & Wilmer

Your S&W Folio

Download Queue / Drag to Order

Clear All
Download DOC  Download PDF

https://web.archive.org/web/20230129101845/https://trial.com/
https://web.archive.org/web/20230129101845/https://trial.com/

