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LINDE, J.
truck backedwas when defendant’sinjuredPlaintiff

A thather, damages. juryand for foundup and struck she sued
appeal, thatplaintiffnot On claimednegligent.defendant was

the truck’srulings concerningmadethe trial court erroneous
to bethe truck wassignallack of an alarm device to when

Weopinion.of affirmed withoutAppealsbacked. The Court
safetyof ato the treatmentproperallowed review consider

signals.torelating suchregulation

437-56-095(2), a promul-ruleregulationThe is OAR
theby Compensation DepartmentWorkers’ undergated the

Act, 654.295,to inEmployment 654.001Oregon Safe ORS
workingto of and healthfulemployeesorder assure safe

654.003, provides:ORS 654.025. The ruleconditions.
“(1) equippedAll vehicles shall be with an audible warn-

clearly surroundinging can above thedevice which be heard
vicinitynoise in the of the vehicle.

“(2) beVehicles with obstructed view to the rear shall
equipped sur-signalwith a reverse alarm audible above the

level,rounding noise unless:

“(a) only signalsThe vehicle is backed when an observer
so;that it safe to do oris

“(b) personoperator first that no isThe vehicle verifies
travel, positionin itpathin the the or is to enterof reverse

unobserved.”

“negli-of constitutesPlaintiff that violation this ruleclaims
rule least wasse,” or that of the atgence per the existence

asbe considerednoncomplianceso that couldadmissible
negligence.evidence of

I. PER SE.”“NEGLIGENCE

regulationeffect ofconsidering governmentalIn the a
toimportantin it is at outsetdamages,actions for the
ofdistinguish liability for based on violationdamagesbetween

commonsignificancethe rule and the of such a violation for
318,Roloff,Bob 291 Or 630liability. Godfreylaw See Pontiac v.

(1981) thatconcurring opinions).840 A law(majorityP2d and
persons against particularall adesigned protectis to some or

persons withinmay expressly impliedly giveof orrisk harm
if non-class toprotected right damagesthe a recover

lawthe in of the kind thecompliance with law results harm
See, Weaver, 702,Nearing 295 670e.g.,to v. Orprevent.seeks
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(1983).P2d 137 The basis of ordinarilysuch claims is not
“negligence per se;” theywhether negligenceinvolve at all
depends on whether this is a term of the law involved. See
Watzig Tobin, 645,v. 655-58, 651,292 Or 642 P2d 658-59
(1982).

The phrase “negligence per apply onlyse” can to
cases brought on a theory liabilityof for negligence rather
than liability grounded in obligations bycreated statute. Even
when a statute neither expressly nor impliedly gives persona
injured by its anyviolation claim for damages, that person
may have such a claim under existing theories,common-law
based on negligence or something else,on to which the
statutory mayviolation be relevant. Recently, instance,for we
held that an employer’s violation of an anti-discrimination
law which does providenot itself for civil damages could
provide the element of wrongfulness in a common-law claim of
wrongful discharge. Sears, 76,Holien v. 298 Or 689 P2d 1292
(1984).

course,Of plaintiffa may assert statutoryboth and
common-law theories liabilityof on the same facts. See
Nearing Weaver,v. supra, 708,295 Or at 670 P2d at 141. In a

case,negligence the plaintiff must show that defendant did
not applicablemeet an standard of due care under the circum­

(orstances. plaintiffWhen a a defendant seeking proveto
negligence on plaintiffs part) invokes a governmental rule in
support of theory,that questionthe is rule,whether the
though it was not itself meant to claim,create a civil nev­
ertheless so fixes legalthe standard of conduct that there is no
question of due care left a determine;for factfinder to in other
words, that noncompliance with the rule is negligence as a
matter of law. This court long has held that violations of
statutory safety byrules providethemselves the element of
negligence respectwith to those risks that the rules are meant

prevent,to at least theunless violator shows that his conduct
in fact did not violate the rule under the circumstances.

Williams,Barnum v. 71,264 (1972);Or 504 P2d 122 Peterson
Co.,v. 511, 106Standard (1910).1Oil 55 Or P 337

1 particular Williams,phrasingThe court has described the in Barnum v. 264 Or
71, (1972), stage process504 P2d 122 as a in a of “much vacillation.” Weitzel v.
Wingard, 185, 189, 121, (1978). Vetri, Markings:274 Or 546 P2d 123 See also Tort

Law, 235, 243-45 (1977).Justice O’Connell’sContributions to Tort 56 Or L RevChief
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only on common-lawis basedThe actionpresent
437-56-095that OARfirst claimsPlaintiffnegligence.

audible reverseequipped withtruck to berequired defendant’s
of thein violationsignalslack of suchand that thesignals,

that OARrespondsper se. Defendantnegligencerule was
of defendant’sexclusively protectionfor theexists437-56-095

and that theby plaintiff,be invokedand cannotemployees
citesany event. Defendantmandatory inis notrequirement

(1966),185,Mill, 421 P2d 370245 OrTite-Knot PineRich v.
195, P2dElectric, 593286 OrGeneralDavis v. Portlandand

(1979).1135
amachinery inRich, byinjuredwasplaintiffIn

work, damagesforand he suedsoughthe tosawmill where
negli­Liability Act or common-lawEmployers’under the

bysafety promulgatedcodesthat theThe court statedgence.
for theintendedBoard wereCompensationthe Workers’

applica­inwere limitedand thereforeemployeesofprotection
a thirdDavis, worker suedinjuredIn anemployees.2tion to

plaintiffsshowing thatpart byindefendedparty, which
holdingIn the evidencesafety code.violated aemployer had

rule ofstating aRich asadmissible, explainedcourtthe
safety violation.of theto evidence“relevancy” respectwith

analysisfurtherdeservesquestiontheWe think
deci-Thoseand Davis.in Richstatementsbeyond the brief

safetyauthorizedlegislaturetherecited thatmerelysions
employees.ofprotectionfor theORS 654.025rules under

no basisplaintifftheythat affordtrue, it followsThat is and

recognizedinvolving regulations, that there are situationscourt hasIn traffic thecases
i.e.,regulations; indepart strict terms of theto from thewhere it is not “unreasonable”

contemplates noncompliance the circum­be excused underthat wouldwhich the law
compliancesafety requires strictin lawin cases which astances. No such issue arises

noncomplianceliability resulting withexceptions. for harm fromThe rule ofwithout
Co.,Oilsafety regulations Peterson v. Standardat least fromin this state datessuch

341, (1910),522, 106 where the court wrote:P 337 at55 Or 511 at
“* * * publicprotection havethethe ofthe laws of the State for[WJhere

labelingprecaution in of keroseneprescribed be observed thecertain shallthat
legislativedistillates, requirements of thedeclarationconstitute asuchand

circumstances, degree isnecessary a lessand thatunder theminimum of care
necessarylaw, pleading proof in case ofnegligence the andof and thatas a matter

only of thethe breachinjury arising need showsuch circumstancesunder
approximate of thecausestatutory requirement, such breach was thethe fact that

thereby.”damagesinquiry, sustainedand the
2 reason, ofset a standardheld not tothe codes have beensameFor the

191,Co.,Hysteremployees. 273 Orcontributory negligence See Rice v.for
204-05, 540 P2d 989,(1975), citing prior cases.995
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forargue recovery groundedto in a statutory violation. But it
does not follow that safetythe rule is irrelevant to the
determination of due care in a groundedcase in common-law
negligence. questionThat confuses the of the concern giving

adoption rule,rise to of a safety workers,here the of with the
question whether imposedthe standard by the rule is one
peculiar to risks workplaceof the protector is intended to

againstworkers theyrisks that share with others. If the risk is
common to workers persons,and other governmentand the
has determined that the risk calls mandatoryfor a safeguard,
it is arguedifficult to determinationthat this has no relevance
when someone suffers the kind of injury that the safeguard
was prevent.meant to

Omission of a required safeguard such as an audible
signal“reverse alarm” on a vehicle would fall a man­below

datory of perstandard care and thus establish se”“negligence
anytoward victim if requirement bythe were enacted the

legislature if authorityor to promulgate general publicit for
safety delegatedwere to the Motor Vehicles Division. ORSCf.
483.050 and ORS 483.436 (delegatingto 483.440 certain
authority respectwith to lights). promulgatedvehicle If a rule
by the director of the Compensation DepartmentWorkers’
does not have the effect,same it is legislaturebecause the has
not given departmentthat responsibility safetyfor vehicle

requiredstandards to protect general public.3 Rather,the ORS
654.003 purposesstates that the to be accomplished by the
department’s safety standards are to assure workers of safe
and working conditions,healthful preserveto human
resources, and to produc­reduce the economic burdens of lost
tion, losses,wage expenses, compensationmedical and pay­
ments, as well as human Thesuffering. legislature did not

department,direct the in setting purposes,standards for these
consequential liabilityto take account of the cost of civil

parties;toward other if theanything, impliesstatute that
safeguards compromised byfor workers are not to be such

quite possibleconsiderations. It therefore is that the director

3 Board, director,department CompensationThe consists theof Workers’ the and
656.708,654.005(3).employees. authoritygeneralall their assistants and ORS The to

make andrules establish standards is vested in the Board and the director. ORS
654.025(2). delegates authority “by general specialORS 654.035 to the director or
orders, by rules,regulations, prescribe safeguardsor codes or to declareotherwise” and

practices adapted” employmentand “well to render safe and healthful and “fix”to
prescribe purpose.various standards and and orders for thisenforce reasonable
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equipment protectin to workersrequire safetywould order
any agencythat the with a wider directive wouldlegislature or

necessary protect large. respectnot deem the world atto With
vehicles, fact, legislatureto motor in the has enacted laws

483.442,governing lights, including stopORS 483.402 to
horns,lamps 483.407, warningand turn andsignals, ORS

483.446, signals.require warningORS but these do not reverse

rulingThe court did not err in thatcircuit therefore
437-56-095(2)noncompliance OAR establishwith would not

a ofnegligencedefendant’s as matter law.

OF THE SAFETYII. RELEVANCE RULE.

Plaintiffs claim is that the trial court erred insecond
safety requiringthe theallowing jurynot to consider rule

assignmentThe and thewarning rulingreverse at all.signals
allowingerror terms rule “come intophrasedof are in of the to

evidence,” practice offering safetya ofapparently referring to
however,way. safety regulations,rules in this Governmental

law, usages privateof trades orsafetyare unlike standards or
judi­rules law are benongovernmental entities. Such of to

laws,they iscially questionOEC 202. Because are thenoticed.
a whatthey are evidence of fact but rathernot whether

ofbearing they governinghave the standard conduct.on

above, adopted byout rules the Workers’safetyAs set
standardCompensation Department do not themselves fix a

liability persons employees.other thanof due care for toward
into workers thepursuit statutory assignment protectIn of its

workplace, department may safeguard against job-relatedthe
risks tobeyond anyneeded to meet foreseeablerisks those

everybe ofmayof But that not truepublic.other members the
risks facedrequirement. safety mayrules addresssuch Some

rule ispersons.in other If theby employees common with
lawduty imposed bya andcompliance with it ismandatory,

dutyis aduty; a contention that ita breach of thatviolation is
person injured innot anotheremployeean but towardtoward

merely questionthe forconsequence begsof violationthe
254,OrOregon,State 292Nylander v.decision in each case. of

(1981).257-59, 1286, 1287-89P2d637

safety rules bearsdepartment’sof theoneWhether
on thenonemployee dependsaof due care towardon the issue

circumstances inrequirement, placethe andof thenature
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applies,which it and the type prevent.of risk it is meant Ato
mayrule designed safeguardbe to against the cumulative

effects of conditions in the workplace onlyto which a worker
exposed anyis for length factory,of time. In a mill or it

generally operatoris the of a machine and those toobliged
work near it who protectionneed the of safety guards and

Mill, instance,controls. Rich v. Tite-Knot Pine supra, for
safetyinvolved machinerycodes for and operations that

be a constant danger to workers but rarely anyonewould to
Ifelse. a chemical that regulated protectis to workers’ skin

upshows as a factor in a fire injures nonemployees,which
noncompliance with the regulation bearingwould have little
on the due care to avoid hand,fires. On the other many
employees work with members of public workplacesthe in
shared with members of the public, for ininstance services
such as hospitals schools, trade,or retail transportation.or A
safety rule promulgated protectto employees maysuch well be

todesigned take due precautions against risks that face the
employee in common with amongthose whom he or she

so,Ifworks. the rule would bearinghave also on due care
toward nonemployees.

In order to decide whether safetya rule should be
by factfinder,considered a therefore, a trial court must first

determine its purpose and the nature and circumstances of the
risk to addressed,which the rule is particularly whether the
department contemplated a peculiarrisk in nature or gravity
to employee’san position in workplacethe or a risk shared

nonemployees.with If those disputed, maymatters are it be
necessary to examine the background of the department’s
adoption They not, however,of the rule. questionare a of fact
on which to take evidence.

Nor, above,as stated is the rule itself evidence. The
role of the rule is not to in happenedshow what fact nor what
experts or engagedothers in activities like those that caused
the considerinjury properthe means safetyto avoid it. If the
rule is one that may be considered all foregoingat under the

(ortest, the jury judge) may governmentallytake this pre­
safeguardscribed into account in deciding the issue of due

care. mayPlaintiff argue governmentthat the adoptedhas the
rule as an obligatory safeguard employeesfor in the kind of

againstsituations and the kind of risk that plaintiffsled to
injury. Defendant, course, mayof argue safeguardthat the for
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of due care consider-ordinaryexceeds the standardemployees
Theforeseeability injury.ofnature of the risk and theing the

safeguard toprescribedmay explain governmentallycourt the
themaythe considerjuryin an instruction thatjurythe

exercised duethe defendantsafeguard determiningin whether
“evidence,” such an instruc-safety rule is notcare. Because a

on evidence.tion is not a comment

the rulecase, contends thatIn the defendantpresent
it437-56-095(2), mandatorynot becausein isquestion, OAR

to otheronly in the alternativea reverse alarmrequires signal
above, the coveredrule, states thatquotedThe assafeguards.

thean alarm unlessequipped with suchvehicles shall be
it is safesignals thatonly an observervehicle is backed when

pathin ofthat no one is thefirst verifiesto do so or the driver
there unobserved.position getor in a tothe reverse travel

imposenot an absolutethis rule doesIt is correct that
thatalarms on all vehiclessignalreverseobligation placeto

CompensationThean rear view. Workers’have obstructed
suchsafety requiresnot determined thathasDepartment

precautionstakes the otherlong operatorso as theequipment,
observer whothere was anin the rule. If in this casedescribed

truck, if driver firstthe or thesafe to backthat it wassignaled
steptopositionin asteppedone had or wasverified that no
andapplicationhave notruck, the rule wouldthebehind

of dueon the issueby the factfinderbe consideredshould not
however, lack oftaken, thenotprecautions werecare. If those

could beand the ruleunexcusedsignals would beaudible
account.taken into

andis reversedAppealsofof the CourtThe decision
proceed-for furthercourtto the circuitthe case is remanded

ings.


